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CASE NUMBER: BCA70714
CASE NAME: DUVAL V COUNTY OF LOS ANGELES
LGS ANGELES, CALI FORNIA FRI DAY, OCTOBER 28, 2016

DEPARTMVENT: 89 HON. W LLIAM A. MACLAUGHLI N
APPEARANCES: (AS HERETOFORE NOTED. )
REPORTER: ELORA DORI NI, CSR NO. 13755
TI MVE: 8:14 A M

THE COURT: WE RE ON THE RECORD. COUNSEL ARE
PRESENT. | HAVEN T HAD A CHANCE TO LOOK AT THE VERDI CT
FORMS THAT WERE SUBM TTED TH S MORNI NG

HOAEVER, HAVI NG GONE OVER OUR LAST VERSI QN, |
HAVE SOVE QUESTI ONS -- NOT ABOQUT THE -- SOVE OF THE
CONTENT, BUT I N MOST | NSTANCES ONLY ABQUT THE
DI RECTI ONS OF WHAT TO DO. AND THOSE ARE DI RECTED TO
VERDI CT FORM NUMBER 1.

ON VERDI CT FORM NUMBER 2, | REALLY JUST HAVE
ONE QUESTION, WVHICH IS TO MR PRAGER  AND I'LL TELL
YOU WHAT THE QUESTI ON | S.

GENERALLY, WE MAY HAVE TO DO MORE TO MAKE SURE
WHAT DAMAGES ARE BEI NG AWARDED. THI'S GCES TO -- |
TH NK QUESTI ON NUMBER 11 IS THE DAMAGES QUESTI ON.

ARE YOU FOLLOW NG ME?

MR PRAGER. AND --

THE COURT: HAS THAT BEEN CHANGED SOMVE?

MR PRAGER. YOU ARE CORRECT. 11 IS THE




© 00 N oo 0o b~ W DN PP

N NN NN NN NN R P R R RPB RPR R R R R
® N o 00 B~ W N RFP O © 0 N O O M W N BB O

9902

DAVAGES QUESTI ON. BASED ON THE CONVERSATI ONS
YESTERDAY, THE FORM | FILED TH S MORNI NG HAS TWO
CHANGES. ONE CHANGE |'S QUESTI ON 11 HAS BEEN REDUCED
FROM FOUR | TEM5 TO TWO.

THE ECONOM C DAMAGES HAVE BEEN REMOVED PER OUR
DI SCUSSI ON YESTERDAY.

THE COURT: ALL RIGHT. |'LL TELL YQU -- WE LL
COME BACK TO THAT LATER -- BUT | WANT I'T TO BE SOONER
RATHER THAN LATER

MR PRAGER |'M READY NOW

THE COURT: | KNOWYQU ARE. AND I THI NK WHAT
WE' RE GO NG TOHAVE TODO IS -- THE QUESTION I HAD I S
QUESTI ON NUMBER 11 WAS PHRASED.

MAYBE | BETTER LOCK AT YOUR NEW VERSI ON TO
MAKE SURE |'M CAUGHT UP. AS | SAID, | DIDN T HAVE
THESE, SO | DIDN T HAVE THE OPPORTUNI TY TO REVIEW I T.

QUESTI ON NUMBER 11 SAYS I N ADDI TI ON TO THE
DAVAGES IN THE VERDI CT FORM ONE, WWHAT ADDI Tl ONAL
DAVAGES ARE DUVAL' S DAVAGES, | F ANY?

TWO RELATED QUESTI ONS -- AND YOU CAN THI NK
ABOQUT I'T VWH LE |I'M TALKI NG ABOQUT OTHER | SSUES -- | T MAY
BE THAT THERE' S NO DAMAGES AWARDED | N VERDI CT FORM
NUMBER 1.

AND | SUPPGCSE -- AND, THEREFORE, THI S WOULD BE
CORRECT EXCEPT IT MGHT BE A -- I T M GHT BE POTENTI ALLY
M SUNDERSTOCD BY THE JURORS THAT WE NMAY WANT TO MAKE
SURE THEY UNDERSTAND THAT EVEN | F THERE WERE NO DAMAGES
AVWARDED I'N NUMBER 1, WHAT DAVMAGES DO THEY FI ND.
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AND THEN SECONDLY, THE | SSUE THAT | HAVE | S W\
MAY NEED TO KNOW VWHETHER THEY' RE AWARDI NG DAMAGES FOR
TH'S CLAIM THAT ARE I N ADDI TI ON TO BUT ARE - -

ARE THEY AWARDI NG THE SAME DAMAGES THAT WERE
AVWARDED I'N VERDI CT FORM NUMBER 1 OR ARE THEY AWARDI NG
DAVAGES FOR DI FFERENT REASONS?

FOLLOW VWHAT | ' M SAYI NG?

MR PRAGER. OF COURSE.

THE COURT: THAT WAS THE ONLY CONCERN | HAD,
ALTHOUGH | DIDN'T -- | DIDN T SPENDS QU TE AS MJUCH TI ME
ON THAT ONE AS | DI D ON NUMBER 1.

AND NUMBER 1, |'LL HAVE TO LOCK AT THE NEW
VERSI ON, BUT | THI NK ONE OF THE DI RECTI ONS PROBABLY
NEED TO BE CORRECTED. SO HAVI NG SAI D THAT, LET ME GET
TO THE | SSUE OF -- THERE ARE TWO | SSUES, Ms. SW SS,
THAT YOU HAD RAI SED.

ONE | NCLUDES THAT YOU RE PROPOSI NG THAT
CERTAI N | NTERROGATORI ES WOULD BE PRESENTED TO THE JURY
I N CONNECTI ON WTH THE | SSUES WTH THE CLAI M FOR THE
DETENTI ON OF THE CHI LD, WARRANTLESS DETENTI O\.

AND THEN, AS | UNDERSTOOD WHAT YQU SAI D
YESTERDAY, YOU APPARENTLY BELI EVE THERE NEEDS TO BE AN
ADDI TI ONAL QUESTI ON AS PART OF THE VERDI CT FORM ON
ADDRESSI NG | NTENTI ONAL | NFLI CTI ON.

M5. SWSS: YES, YOUR HONCR

THE COURT: ALL RIGHT. TELL ME WHAT THE - -
WHAT I T IS YOU THI NK NEEDS TO BE PART OF THE QUESTI ONS
FOR | NTENTI ONAL | NFLI CTI ON.
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M5. SWSS: THE ADDI TI ONAL QUESTI ON, WHI CH |
SENT TO COUNSEL A COUPLE DAYS AGO WOULD STEM FROM CAC
1605 THAT -- AND THAT CACI, IN ORDER, IT S FOR
PRI VI LEGED CONDUCT UNDER CI VI L CODE SECTION 47, THE
LI TI GATI ON PRI VI LEGE.

SO THE QUESTI ON THAT | WOULD PROPOSE WOULD BE
SOMVETHI NG TO THE ORDER OF WAS THE CONDUCT OF VI CTORI A
SCHEELE MADE I N GOCD FAI TH FOR THE PURPCSE OF
EXERCI SI NG A LAWFUL RI GHT TO REPORT HER OBSERVE
VACATI ONS AND FI NDI NGS AS A SOCI AL WORKER TO THE
JUVEN LE COURT.

OBVI QUSLY, THE LANGUAGE CAN BE DEALT W TH, BUT
| T STEM5 DI RECTLY FROM CACI 1065 -- 1605.

THE COURT: ALL RIGHT. | UNDERSTAND THE
| SSUE. [|'M GO NG TO ADDRESS THE | SSUE OF THE
| NTERROGATORI ES FI RST.

AND | HAVE RECEI VED AND CONSI DERED RATHER
QUI CKLY YOUR PO NTS AND AUTHORI TI ES ON THI S,
MR MCM LLAN, VWH CH WERE -- WH CH WERE BRI EF AND TO THE
PO NT, AND THAT'S WHY | WAS ABLE TO A TAKE A LOCK AT
| T.

AND, MsS. SWSS, THE | NTERROGATORI ES THAT YQU
PROPCSED ESSENTI ALLY GO TO THE STATE OF M ND OF
M5. PENDER AND MS. ROGERS AT OR ABQUT THE TI ME OF THE
DETENTI ON.

AND I'T'S MY UNDERSTANDI NG OF THE REASON THAT
YOU RE PROPCSI NG THE SPECI AL -- OR | NTERROGATORI ES TO
GO TO JURY SO TO HAVE THEM MAKE A FACTUAL FI NDI NG AS TO
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THEI R STATE OF M ND. CORRECT?

M5. SWSS: YES, YOUR HONCR

THE REASON FOR THE | NTERROGATORI ES | S SO THAT
THE JURY CAN MAKE THE FACTUAL FI NDI NGS I N THE DI SPUTES
OF FACTS SO THAT SHOULD THE JURY FI ND THAT THE SEI ZURE
WAS UNLAWFUL AND THAT EXI GENT Cl RCUMSTANCES DI D NOT, IN
FACT, EXIST, |F THE FACTUAL QUESTI ONS ARE ANSWERED | N
FAVOR OF THE SOCI AL WORKERS.

THEN THE JUDGE CAN ULTI MATELY MAKE A
DETERM NATI ON OF THE QUESTI ON OF LAW OF QUALI FI ED
| MVUNI TY.

AND THAT QUESTI ON WOULD BE, COULD BE -- WOULD
A REASON SOCI AL WORKER HAVE BELI EVED AT THE Tl ME THAT
THEY SEI ZED BABY RYAN THAT THAT CONDUCT WAS LAWFUL.

AND THE REASON FOR THAT | S BASED ON THEI R
UNDERSTANDI NG OF THE MEDI CAL EVI DENCE THAT WAS
PRESENTED TO THEM AT THE TI ME EVEN | F THAT
UNDERSTANDI NG WAS | NCORRECT.

THE COURT: ALL RIGHT. MR MM LLAN, | HAVE
READ YOUR OPPGCsI Tl ON.

D D YOU HAVE SOVETH NG MORE TO SAY BEFORE | GO
AHEAD?

MR MCM LLAN:  THE ADDI TI ONAL | NFORVATI ON THAT
| WOULD ADD | S THAT THE STANDARD OF QUALI FI ED | MMUNI TY
DOES NOT' RESCLVE OR RESCLVE OR WHAT SUBSTANTI VELY THE
PARTI CULAR SOCI AL WORKER BELI EVED OR WOULD HAVE
BEL| EVED.

| T RESOLVED WHAT A REASON SOCI AL WORKER FACED
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WTH SI'M LAR Cl RCUMSTANCES WOULD BELIEVE. | T'S AN
OBJECTI VE STANDARD.

| T USED TO BE SUSSMAN KATZ, | T USED TO BE A
M XTURE OF OBJECTI VE AND SUBSTANTI VE. BUT THAT WAS
CHANGED. THE SUPREME COURT CHANGED THAT STANDARD FOR
QUALIFIED IMUNITY SO IT IS AN OBJECTI VE STANDARD.

SECONDARI LY, THE | SSUES ADDRESSED | N THESE
| NTERROGATCRI ES ARE SUBSUMED | NTO THE QUESTI ON OF
EXI GENCY BECAUSE THAT IS THE LAW REQUI RED.

SPECI FI C ARTI CULABLE EVI DENCE TO SHOW
| MVEDI ATE DANGER. AND NECESSARI LY, THOSE WOULD BE THE
| NTERROGATORI ES THAT GO TO THE QUALI FI ED | MMUNI TY
| SSUE.

|F THERE IS -- AND THI S | S WHAT WOULD HAPPEN
ON A SUWARY JUDGMVENT, TOO, IF AS A MATTER OF LAW
THERE | S PARTI CULARI ZED, SPECI FI C ARTI CULABLE EVI DENCE,
THEN NECESSARI LY, THE FIRST STEP I N THE QUALI FI ED
| MVUNI TY ANALYSI S WOULD NOT BE MET BY THE PLAI NTI FF,
AND SUWARY JUDGVENT WOULD BE GRANTED.

THE COURT: ALL RIGHT. THAT'S ENOQUGH. |'M
NOT' GO NG TO USE THE | NTERROGATORI ES.  PRETTY MJCH FOR
THE REASONS THAT MR MCM LLAN JUST STATED.

| DON T THNK -- FIRST OF ALL, NO
| NTERROGATORI ES AT ALL WOULD BE CALLED FOR UNLESS THERE
'S THERE WAS A DI SPUTE I N THE FACTS AS TO WHAT
OCCURRED. THERE WAS NOTH NG THAT WHAT -- WHAT THEIR
BELI EF WAS | S NOT RELEVANT.

AND AS FAR AS |' M CONCERNED, THERE | S AN
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OBJECTI VE STANDARD AS TO WHETHER THE CONDUCT WAS
ENTI TLED TO QUALI FI ED | MVMUNI TY OR NOT, THAT'S FOR THE
COURT TO DECI DE.

THE REASON, FOR EXAMPLE, ON THE ZELLNER CASE,
VH CH YOU PROVI DED TO ME THAT THEY SUGGESTED W THOUT
VERY MJCH DI SCUSSI ON, THERE WAS A QUESTI ON OF FACT AS
TO WHAT THE CONDUCT WAS, SO THEY WERE GO NG TO DECI DE
W TH | NTERROGATORI ES WHAT THE FACT FI NDER FOUND THE
CONDUCT TO BE.

IN THI' S | NSTANCE, THERE' S NO QUESTI ON ABOUT
THE CONDUCT, AND | DON T FEEL THAT THE COURT THEREFORE
NEEDS ANY KI ND OF FACTUAL FI NDI NGS | N ORDER TO BE ABLE
TO RULE ON WHAT OCCURRED.

| ALSO AGREE THAT YQU HAVE DEFENSI VE EXI GENCY,
| F YOU PROVE EXI GENT CAN Cl RCUMSTANCES, WHI CH W LL
DEPEND ON SHOW NG NOT' THEY WHAT THEY, BUT WHETHER I N
FACT THERE WAS A PROBLEM THAT NEEDED S TO BE ADDRESSED
REALLY AT THAT MOMENT, THAT'S REALLY WHAT THE EXI GENCY
DEFENSE IS ABQUT.

SO THE JURY WOULD MAKE A FI NDI NG ON OF WHETHER
THAT EXI STED OR NOT. AS FAR AS THEI R CONDUCT | S
CONCERNED, AS A MATTER OF LAW | BELI EVE THAT STANDARD
BY VH CH WE WOULD JUDGE THEI R BEHAVI OR -- THAT IS THE
SEl ZURE OF THE CH LD.

AND THE UNDERSTANDI NG AS TO THE NEED FOR A
WARRANT | F THERE' S NO CONSENT OR EXI GENT Cl RCUMSTANCE,
WAS THAT CONSTI TUTI ONAL RI GHT THAT WAS WELL ESTABLI SHED
LONG BEFORE THESE EVENTS, AND THAT ANY PERSON I N THI S
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POSI TI ON WOULD NECESSARI LY HAVE TO KNOW OF THAT
STANDARD?

SO | DON T FEEL THAT | HAVE ANY ADDI TlI ONAL
FACTUAL MATTERS TO DECI DE AND THE JURY W LL DEC DE
VHETHER OR NOT THE Cl RCUMSTANCES WERE EXI GENT. |' M NOT
MAKI NG THAT FACTUAL DETERM NATI ON BECAUSE | DON T NEED
TO THAT IS, IN W VIEW A JURY DEC Sl ON.

DOES THE STATE OF M ND THE QUESTIONS GO TO I S
NOT' A FACTUAL DI SPUTE THAT NEEDS TO BE RESOLVED BRI NG
THE COURT. SO I'M NOI GO NG TO USE | T.

M5. SWSS: YOUR HONCOR, | N HEARI NG THE COURT' S
DI SCUSSI ON, MAY | REQUEST THAT THE | NTERROGATORI ES BE
REVI SED SO THEY ARE NOT ASKI NG FOR THE | NDI VI DUAL
SOCI AL WORKERS' S BELI EFS, BUT THAT THE JURY WOULD MAKE
THE FACTUAL DETERM NATI ONS?

FOR EXAMPLE, NUMBER 1, Cl RCUMSTANTI AL EVI DENCE
VWHETHER THE SOCI AL WORKERS BELI EVED, | T JUST BE WHETHER
BABY RYAN WAS DI AGNOCSED W TH FAI LURE TO THRI VE DUE TO
ENVI RONMENTAL CAUSES AT THE TI ME OF THE DETENTI ON, YES
OR NO,

AND PROCEED FROM THERE W TH THE REMAI NI NG
QUESTI ONS SO THEY ACTUALLY ARE MAKI NG THE FACTUAL
DETERM NATI ONS.

THE COURT: LOCK, | CAN T PREVENT YQU
SUBM TTI NG SOMVETHI NG TO THE COURT, AND | WOULDN T DO
THAT. SO | F THAT' S WHAT YOU CHOOSE TO DO, THAT'S YOUR
DECI SI ON TO MAKE.

BUT | DON T FIND I N ORDER FOR ME TO MAKE THE




© 00 N oo 0o b~ W DN PP

N NN NN NN NN R P R R RPB RPR R R R R
® N o 00 B~ W N RFP O © 0 N O O M W N BB O

9909

DECI SI ON AS TO WHETHER OR NOT THERE IS A QUALI FI ED
| MVUNI TY FOR WHAT OCCURRED, THE EVI DENCE | S QUI TE CLEAR
TO ME THAT THERE IS A NOT A QUALI FIED | MMUNITY FOR THE
CONDUCT.

THERE MAY BE -- | T MAY NOT BE ACTI ONABLE
BECAUSE THE JURY MAY FI ND THAT THERE WAS AN EXI GENT
Cl RCUMSTANCE, BUT | DON T NEED TO KNOW MORE TO KNOW
WHAT THE LEGAL STANDARD | S FOR THEI R CONDUCT.

SO YES, YQU CAN DO IT, AND IF YQU -- TO
PROTECT YOUR RIGHTS IN TH'S, I T M GHAT BE ADVI SABLE TO
DO | T BECAUSE YOU WOULD WANT TO HAVE THE RECORD -- YQU
WANT TO HAVE THE RECORD REPRESENT AS BEST YOU CAN YOUR
PCSI TI ON | N THE CASE.

SO IN THE EVENT OF REVI EWBY A SUPERI OR COURT
OR H GHER COURT THAT YOU WOULD HAVE THE RECORD THAT YQU
WOULD WANT.

BUT I DON T -- |I'MJUST TELLI NG YOU NOW YCQU
CAN DO IT, AND IT'S NOT THAT | WOULD | GNORE THEM BUT
AT THE MOMENT AS |I'M SITTING HERE, | CAN T | MAG NE WHAT
I T 1S THAT WOULD CAUSE ME TO HAVE WHATEVER THE QUESTI ON
WAS -- WOULD CAUSE ME TO HAVE A DI FFERENT VI EWPO NT.

BUT VWHAT |' M SAYI NG YOU USE THCSE
| NTERROGATORI ES WHERE THERE' S AN UNDERLYI NG FACTUAL
| SSUE THAT IS TO BE DECI DED WH CH WOULD THEN PERM T THE
COURT TO MAKE THE LEGAL DECI SI ON, AND THE FACTS OF TH' S
CASE, THE EVI DENCE |'VE HEARD, | DO NOT BELI EVE THERE
I S ANY UNDERLYI NG FACTUAL | SSUE THAT IS NECESSARY FOR
My DECI SION ON THI S.
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BUT | WOULD WANT YOQU TO SUBM T, |IF YOU FEEL
THAT THERE' S SOMVE OTHER QUESTI ONS THAT COULD BE ASKED
AND THAT SHOULD BE ASKED, THAT |I'D WANT YOU TODO IT IN
ORDER TO PROTECT YOUR CLI ENT.

M5. SWSS: THANK YOU, YOUR HONOR

THE COURT: ALL RIGHT. THE NEXT I SSUE IS THE
CVIL CODE SECTION 47 PRI VI LEGE VWH CH | S BROADER THAN
TH'S, BUT |'LL JUST REFER TO I T AS THE LI TI GATI ON
PRI VI LEGE, BUT I T DCES APPLY TO OTHER MATTERS.

AND, MS. SWSS, IS -- |IT APPEARS TO ME,
M5. SWSS, THAT YOU RE ASKI NG FOR THE CACI | NSTRUCTI ON
1605 W TH THE BLANKS FI LLED I N APPROPRI ATELY TO BE
G VEN, AND THAT THERE BE A QUESTION I N THE VERDI CT FORM
FOR THE JURY TO DECI DE | N ESSENCE WHETHER THERE WAS
PRI VI LEGED CONDUCT.

M5. SWSS: YES, YOUR HONCR

THE COURT: OKAY. AND ON TH S SUBJECT, |I'M
AWARE OF MR- MCM LLAN S ARGUVMENT YESTERDAY ABOUT
| NTENTI ONAL | NFLI CTI ON.  AND VVE HAVE | F ONLY | NDI VI DUAL
DEFENDANT IS MS. SCHEELE.

AND ONE OF THE BASES FOR H' S OPPCSI TI ON TO THE
MOTION FOR NON-SUI T -- OR FOR A DI RECTED VERDI CT AN ON
THI'S SUBJECT AS TO M5. SCHEELE WAS THAT HE CONTENDS
THERE WERE FACTUAL | SSUES AS TO THE CONDUCT AND NATURE
OF THE CONDUCT OF Ms. SCHEELE IN HER | NTERACTI ONS W TH
THE PLAI NTI FF DURI NG AMONG OTHER THI NGS, THE NUMBER OF
VI SI TATI ON WH CH SHE WAS THE MONI TOR.

AND I'T WAS ON THE BASI S OF THAT ABOUT THOSE - -
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THERE SEEMED TO BE SOVE CONFLI CT AS THI NGS WENT ALONG
BETWEEN M5. SCHEELE AND Ms. DUVAL, AND PLAI NTI FF
CONTENDS THAT W THI N THAT RELATI ONSHI P, THERE WAS
CONDUCT, | NCLUDI NG VERBAL, BY THE -- Ms. SCHEELE, WH CH
RI SES TO THE LEVEL OF QUTRAGEQUS CONDUCT.

AND SO | DEN ED THE MOTI ON OF DI RECTED VERDI CT
ON THE BASI S -- OF THOSE | NTERACTI ONS, PERSONAL
| NTERACTI ONS.

MR MCM LLAN MADE A FURTHER ARGUMENT, WHI CH |
FIND TO BE A STRETCH, WH CH WAS THAT MS. SCHEELE MADE
ENTRIES IN THE DSL VWH CH WERE LATER REFERRED TO I N
RECCRDI NG BY OTHERS TO THE COURT, AND THAT SHE SHOULD
HAVE KNOMN AND DI D KNOW THAT THI NGS THAT SHE HAD SAI D
IN THE DSL WOULD BE REPORTED TO THE COURT AND THAT
WHI CH WAS | NTENTI ONAL CONDUCT ON HER PART TO | NFLI CT
EMOTI ONAL DI STRESS.

TO TELL YOU HONESTLY, | DON T BUY THAT
ARGUMENT AT ALL. I T 'S NOI' CHANG NG THE RULI NG ON THE
DI RECTED VERDI CT.

BUT MYy PONT IS RAISING THE ISSUE | S TH' S, ANY
SECTI ON 47 CONDUCT W LL NOT APPLY TO THE CONDUCT AND
ACTI ONS STATEMENTS MADE BETWEEN M5. SCHEELE AND
M5. DUVAL DURI NG THE CONTACTS COF -- DURI NG THE
VI SI TATI ON PERI GDS OR OTHER CONTACTS THAT THEY HAD.

| DON T REMEMBER | F THEY COMMUNI CATED QUTSI DE
OF THE VI SI TATION, BUT IT'S POSSI BLE THERE WAS SQOVE
KIND OF COVWUNI CATION, WVHICH | DON' T THINK | S THE
SUBJECT OF THE CLAI M BElI NG MADE.
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BUT v PONT IS THAT | DON T BELI EVE THE
LI TI GATI ON PRI VI LEGE WOULD APPLY TO THAT CONDUCT. THE
ONLY TIME THAT | TH NK THE LI TI GATI ON PRI VI LEGE WOULD
APPLY WOULD BE TO SOVETH NG THAT WAS COMMUNI CATED | N
CONNECTI ON W TH THE LI Tl GATI ON.

MR GUTERRES PO NTED OUT YESTERDAY THAT THERE
'S ONLY ONE ACTUAL COMMUNI CATI ON BETWEEN MS. SCHEELE
AND THE COURT, VWH CH WAS THAT ONE SUBM SSI ON, AND |
THNK I T WAS ON AUGUST 9TH, OF 2010, AND THERE' S
NOTHI NG I N THAT COVMUNI CATI ON ABOQUT THE COVMUNI CATI ON
| TSELF.

THAT WAS A TRANSM TTAL, THERE WAS NOTHI NG
SAID. SO AS TO THAT, SOVETHI NG BEI NG SAID OR DONE I N
THE CONDUCT THAT COULD BE CONSTRUED AT W THI N THE
LI TI GATI ON, THEN | WOULD SAY THI S WOULD APPLY, OR
POTENTI ALLY CAN APPLY, AND PROBABLY WOULD.

BUT I DON T THI NK THAT THE BASI S FOR THE
CLAI M5 THAT HE CAN MAKE OF CONDUCT FOR THE | NTENTI ONAL
| NFLI CTI ON | MPLI CATE THE LI TI GATION | TSELF. IT
| MPLICATE I T IS RIGHT OF THE PARENT FOR VI SI TATI ON,
VH CH | S | NDEPENDENT OF THE LI TI GATI ON.

| TS SI MPLY THAT RI GHT THAT EXI ST UNDER THE
LAW AND I T IS BASED -- AND THE CLAI M OF | NTENTI ONAL
I NFLI CTI ON, | BELIEVE, DCOES NEED TO BE LI M TED,
MR MCM LLAN, TO THOSE | NTERACTI ONS, WHETHER | T BE
VERBAL -- AND THERE MAY HAVE BEEN SOVETHI NG -- ACT AS
OPPCSED TO SOMVETHI NG VERBAL.

ALTHOUGH, MOST LI KELY, IT'S TH NGS THAT WERE
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SAI D, MAYBE | N CONNECTI ON W TH SQOVETHI NG THAT WAS DONE,
BUT NEVERTHELESS SAI D AND COVMUNI CATED.

SOIF -- I"MNOI GONG TO LET MR MCM LLAN
BASE HI S | NTENTI ONAL | NFLI CTI ON CLAI M ON CONDUCT VH CH
IS -- WAS WTHI N THE LI Tl GATI ON | TSELF.  BECAUSE |
DON T THI NK THERE' S ANY EVI DENCE THAT WOULD PERM T THAT
ARGUVENT TO BE MADE.

AND FOR THAT REASON, | DON T THI NK THAT WE
NEED TO G VE THE 1605 I NSTRUCTION, AND | DON T TH NK WE
NEED ANY QUESTI ON ON | T.

M5. SWSS: THANK YOQU, YOUR HONOR

THE COURT: ANY QUESTI ONS, MR MCM LLAN?

MR MCM LLAN:  NO, THAT IS VERY CLEAR, AND YQU
PARROTED WHAT | WOULD HAVE SAID IS MY ARGUMVENT TO THE
LETTER

THE COURT: VELL, DI D SOVEBODY HACK MY
COVPUTER?

MR MCM LLAN: | CAN NEI THER CONFI RM NOR DENY
THAT.

THE COURT: THIS IS AN ASIDE, | WSH I KNEW
SOMVETHI NG OR SAI D SOMVETHI NG | MPORTANT ENOQUGH FOR
SOVEBODY TO WANT TO HACK MY COVPUTER. ALL RI GHT.

NOW THEN THE NEXT THI NG THAT | WANT TO DO,
AND | THINK WE' LL -- AND WE' RE GO NG TO DO THI S AT
LEAST I NI TIALLY OFF THE RECORD, FOR ME TO PO NT QUT
SOMVE CONCERNS | HAVE, VWH CH |' VE ALREADY ADDRESSED | N
GENERAL TERMS TO MR PRAGER.

AND THEN I T WAS ON VERDI CT FORM NUMBER 1 THAT
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| WANT TO TAKE A LOOK AT THE | SSUES OR QUESTI ONS | HAD
ABOUT THE | NSTRUCTI ONS AS TO WHAT TO DO THAT |

THOUGHT -- | T APPEARED TO ME AT LEAST IN THE LAST
VERDI CT FORM | HAD BEFORE TODAY, THAT THE | NSTRUCTI ONS
VE' RE SENDI NG | N SOVE | NSTANCES TO THE WRONG QUESTI ON.

MR MCM LLAN: | DIDN T CATCH THOSE, | CAUGHT
AN CH LOT' OF OTHER STUFF LAST N GHT.

THE COURT: A LOT OF OUR FOCUSES HAS BEEN ON
GETTI NG THE RI GHT QUESTIONS TO ASK.  AND THAT IS A --
CAN BE A COWPLEX | SSUE, BUT ALL OF YOU HAVE WORKED A
GREAT DEAL ON THAT, AND | THI NK WE HAVE THE RI GHT
QUESTI ONS AT THI' S PO NT.

AND WE ARE GO NG TO USE THE WORD ARTI CULABLE,
SOIT GET AS LI TTLE MORE COVPLEX, AND I MJST SAY THAT |
THI NK ATTORNEYS AND COURTS MAYBE FOCUS LESS ON THE
| NSTRUCTI ONS THAN THEY DO ON THE SUBSTANTI VE QUESTI ONS.

AS | REVI EWED THE LAST FORM THERE WERE
QUESTI ONS OF | NSTRUCTI ONS WHAT TO DO, IT'S GO NG TO
SEND THE JURY ASTRAY.

SO WHAT | PROPCSE TO DO NEXT IS FOR US GO NG
OVER THE VERDI CT FORM HAVE THAT DI SCUSSI ON, AND | MAY
BE M SSI NG SOVETH NG AS TO VWHY THE | NSTRUCTI ONS WERE
G VEN, BUT ONCE WE GET SETTLED ON THAT, THEN WE' RE
GO NG TO DO | NSTRUCTI ONS.

SO WE' LL GO OFF THE RECORD AT THI'S PO NT. AND
| THINK THE DI SCUSS |'S BETTER DONE. | KNOWWE HAVE
CERTAI N SPECTATORS. BUT THI S | S OFF THE RECORD
DI SCUSSION. | T'S BETTER DONE OFF THE RECORD, WHICH |I' M
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GA NG TO DO IN THE JURY ROOM
(PAUSE I N THE PROCEEDI NGS)

THE COURT: SO WE ARE BACK ON THE RECORD.
MR PARIS, GOOD MORNI NG

MR PARIS: GOOD MORNI NG YOUR HONOR.

THE FI RST EVI DENTI ARY, THE DELI VERED SERVI CE
LOG | BELIEVE, |'VE BEEN | NFORMED THAT THERE HAS BEEN
AN AGREEMENT FOR THE ENTI RETY OF THE DELI VERED SERVI CE
LOG W TH THE REDACTI ON OF THE RECESS NEYLAND ENTRY,
VHCHIS IS ON-- AND GO SUBM TTED FOR A LI M TED
PURPCSE.

THE COURT: YES. AND YOU RE CORRECT.
MR GQUTERRES WAS GO NG TO THI NK ABOUT THAT OVER NI GHT.
DO YOU AGREE W TH WHAT MR PARI'S JUST SAI D? WE' LL TAKE
THE WHOLE THI NG W TH THE EXCEPTI ON OF THE REDACTI ON OF
THE ENTRY PERTAI NI NG TO PASS NEYLAND?

MR QUTERRES: YES, AND THAT'S FOR A LIM TED
PURPOSE. AND WE SUBM TTED A DRAFT, NEWEXH BI T 82,
W TH THE ENTRY BY PASTOR NEYLAND REDACTED. AND |'VE
G VEN ONE TO COUNSEL, AND | F THAT' S ACCEPTABLE - -

THE COURT: | S THAT ACCEPTABLE?

MR PARIS: THAT'S ACCEPTABLE.

THE COURT: ALL RIGHT. THAT WLL BE THE
RULI NG AND EXH BI'T 82 WLL BE RECElI VED | N EVI DENCE AS
| T HAS PRESENTED BY MR. GUTERRES AND AGREED TO BY
MR MCM LLAN.  ALL RI GHT?

MR PARIS: OKAY. WOW-- THAT M CGHT BE --
EXH BIT 370, VWH CH WAS | DENTI FI ED DURI NG THE DEPGCSI TI ON
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READ OF GQUY TRI MARCH , THE PERSON MOST KNOW.EDGEABLE
REGARDI NG DECEPTI ON I N THAT PROCEEDING IT S A
PROCEDURAL GUI DE REGARDI NG THE UP- FRONT ASSESSMENT.

THAT WOULD BE ONE OF THE PENT ULTI MATE EXH BI' T
THAT PLAINTIFF IS OFFERING SO THERE'S ONE MORE AFTER
THAT.

M5. SWSS: BIG WRDS. HE S HANG NG QUT W TH
MR MCM LLAN, TOO MJUCH.

MR PRAGER. | THINK I T'S ARTI CULABLE.

THE COURT: Ms. SWSS |'S NOT | NFERRI NG | N ANY
WAY YOU RE AN | NFECTI QUS DI SEASE. AND AT LEAST ONE OF
QUR SPECTATORS IS CONNECTED W TH YQU.

M5. SWSS: WE HAVE NO OBJECTI ON.

THE COURT: ALL RIGHT. SO 370 WLL BE
RECEI VED.

M5. SWSS: THAT'S FI NE

MR GQUTERRES: THAT' S FI NE.

THE COURT: | T'S RECEI VED. WHAT ELSE,
MR PARIS? [|S THAT IT?

MR PARIS: | BELI EVE WE HAD RESOLVED THE
REDACTI ON TO THE M LL"' S DECLARATI ON FOR EXH BI T 24.

THE COURT: | T IS MY UNDERSTANDI NG THAT WE
HAD.

MR GQUTERRES: AND, YOUR HONOR, THI S
MORNI NG -- LAST NIGHT | SENT A VERSI ON OF THE REDACTED
DECLARATION. | THI NK THAT PLAI NTI FF* S SI DE AGREED TO
THE REDACTIONS. | HAVE SUBM TTED A COPY TO THE COURT.
AGAI N, THI S WOULD BE PART OF EXH BI'T 24, AND TO BE USED
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FOR A LI M TED PURPGCSE.

MR PARIS: AND APPARENTLY -- THERE WERE A
NUMBER OF EXH BI TS THAT, BY ACGREEMENT, WERE TO BE
RECEI VED FOR A LI M TED PURPCSE. THEY' RE CURRENTLY
MARKED | N THEI R ENTI RETY.

THEY' RE COURT REPORTS, MJCH OF THE SAME
VARI ETY THAT WE' VE BEEN ADM TTI NG FOR A LI M TED PURPCSE
THAT JUST MADE THEI R WAY -- RECEI VED | NTO EVI DENCE I N
FULL WHEN THEY WERE SUPPOSED TO BE RECEI VED FOR A
LI M TED PURPGCSE.

AND | HAVE THE NUMBERS OF THOSE EXHI BI TS.

THE COURT: OF THE ONES THAT SHOULD BE
RECEI VED FOR A LI M TED PURPCSE?

MR PARIS: CORRECT, YOUR HONOR

THE COURT: BUT | DI D RECEI VE A MODI FI ED CACI
| NSTRUCTI ON -- THE ONE - -

MR PARIS: 206.

THE COURT: TH'S MORNI NG ARE THESE | N
ADDI TI ON TO WHAT IS I N THERE?

MR PARIS: THESE -- THE MODI FI ED | NSTRUCTI ON
FOR 206 DCES NOI' COVER THESE. WE DIDN T CATCH THE
ERROR I NI TI ALLY, SO THESE WOULD BE I N ADDI TI ON TO THE
EXH BI TS LI STED ON THAT MCDI FI ED | NSTRUCTI ON.

THE COURT: SO THESE WOULD BE -- THESE ARE
ONES THAT HAVE BEEN RECEI VED THAT SHOULD BE RECEI VED
FOR A LI M TED PURPOSE?

MR PARIS: THAT'S CORRECT, YOUR HONOR

THE COURT: WHY DON T YOQU G VE US THE NUMBERS,
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AND MB. SWSS WLL BE HAPPY TO REVI EW THOSE. GO AHEAD.

MR PAR'S: | T WOULD BE EXHIBI TS 11, 12, 26,
31, 32, 35, 63, 167 PAGE 2030.

THE COURT: ALL RI GHT.

MS. SWSS: WE WLL DOUBLE CHECK, BUT I
BELI EVE THAT WE AGREE ON ALL OF THOSE.

THE COURT: OKAY. WHY DONT WE DO THI S? IS
TH'S GO NG TO BE THE END OF WHAT YOU HAVE TO DO TODAY,
MR PARI S?

MR MOM LLAN:  JUST, YOUR HONOR, | THINK FOR
MR PARS, THAT'S CORRECT. HE' S PRETTY MUCH DONE.
THERE S ONE EXHI BI T LEFT, 1088, PAGE 1088.3, 1088. 28,
AND THEN 1088.30 THROUGH 1088.41, AND THOSE ARE
MS. ENNI'S, | BELI EVE SHE WAS THE I NI TIAL MONI TOR FOR
MS. DUVAL'S VI SITS WTH HER SON.

AND THESE ARE HER MONI TORI NG REPORTS.  THESE
ARE HER MONI TORI NG REPORTS, AND PLAI NTI FF WOULD ALSO
OFFER THOSE | NTO EVI DENCE. AND THAT' S BASI CALLY IT.

THE COURT: ALL RIGHT. AS TO THE ADDI TI ONAL
EXH Bl TS THAT MR PARI' S | NDI CATED, THAT PROBABLY SHOULD
BE | NCLUDED | N ONES RECEI VED FOR A LI M TED PURPCSE.
YOU LL TAKE A LOOK AT THOSE?

MS. SWSS: YES, THAT COULD BE DONE VERY
QUI CKLY.

THE COURT: YES. |'VE GOT TO MR GUTERRES TO
THE JURY ROOM HERE, AND YOU LL JO N US AS SOON ASS HAD
A CHANCE TO LOOK AT THEM SO, MR PAR'S, DON T LEAVE
UNTIL MB. SWSS HAS OPPORTUNI TY TO REVI EW THOSE.
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| F THERE'S A DI SPUTE, LET ME KNOW RI GHT AWAY,
AND WE W LL RESOLVE IT AWAY R RI GHT AWAY SO YOQU CAN DO
OTHER THI NGS.

MR PARIS: THANK YOU, YOUR HONCOR

MR GQUTERRES: YOUR HONCOR, JUST WTH THE
EVIDENCE, | F | MAY, ONE OTHER CORRECTI ON, WE HAD
W THDRAWN EXHI BI T 1063, JVCT 919 THROUGH 923, WH CH WAS
THE DECLARATI ON OF M5. DUVAL I N RESPONSE THE
DECLARATION OF MR- M LLS.

THE COURT:  YES.

MR GQUTERRES: AND IN LI EU OF THAT, WE HAD
AGREED THAT WE WOULD THE -- Ms. DUVAL'S DECLARATION I'N
EXHBIT 24 FOR THE LI M TED PURPCSE.

THE COURT: RI GHT.

MR GUTERRES: AND THAT'S -- THAT WOULD BE
EXH BIT 24 AT PAGE -- BATES PAGES 631 THROUGH 636.

THE COURT:  YES.

MR PARIS: THAT'S CORRECT, YOUR HONOR

THE COURT: AND THAT IS --

MR GQUTERRES: SO THAT NEEDS TO BE CORRECTED
I N THE COURT' S.

THE COURT: SO THE EXTENT NECESSARY, THE CLERK
W LL REFLECT THAT, AND THE EXH BI TS, AND THAT WAS MY
UNDERSTANDI NG AS WELL. AND THE ENNI' S VI SI TATI ON
REPCORTS, A LIM TED PURPCSE?

M5. SWSS: WE OBJECT TO THOSE COM NG I N AS
HEARSAY. AND THERE WERE CERTAIN OF THEM THAT EVEN | F
THEY DO COMVE IN FOR THE WLL YOU EXPLAI N, THERE WERE




© 00 N oo 0o b~ W DN PP

N NN NN NN NN R P R R RPB RPR R R R R
® N o 00 B~ W N RFP O © 0 N O O M W N BB O

9920

CERTAI N PORTI ONS WHI CH THE COURT WOULD NOT ALLOW
QUESTI ONI NG ON I T BECAUSE | T WAS HEARSAY.

AND I'T WAS NOT A STATEMENT OF A PARTY
OPPONENT. |I'T WAS REGARDI NG THI RD PARTY STATEMENTS, I N
PARTI CULAR, REGARDI NG STATEMENTS ALLEGEDLY MADE BY
KAREN VANCE, WHO WAS M5. SCHEELE' S SUPERVI SOR.

SO SHOULD THEY COMVE IN FOR A LI M TED PURPCSE,
VWE WOULD REQUEST CERTAIN REDACTIONS. | DON T TH NK
| T"S THAT EXTENSI VE.

THE COURT: ALL RIGHT. |'M NOT GO NG TO DO
THAT BECAUSE | WANTED TO GET THE WORK DONE ON THE
VERDI CT FORM  WERE HER -- WERE HER VI SI TATI ON REPORTS
SUBM TTED TO DCFS?

M5. SWSS: THAT IS A QUESTION THAT | DON T
BELI EVE HAS EVER BEEN ANSWERED. | DON T BELI EVE THEY
WERE EVER PRODUCED IN THI' S CASE UNTIL THI S LI TI GATI ON,
SO DON' T TH NK THERE WAS ANY EVI DENCE THAT THEY WERE
RECEI VED BY DCFS AND USED FOR ANY PURPCSE.

MR PRAGER YOUR HONCR, |F I NMNAY.

MY RECOLLECTION IS THAT DURI NG M5. SCHEELE' S
DI RECT TESTI MONY HERE I N COURT, THERE WAS A DI SCUSSI ON
CONTRASTI NG ONE OF MS. ENNIS'S VI SI TATION LOGS W TH
M5. SCHEELE' S RECORDI NG OF THAT SAME Tl ME FRAME.

OF COURSE, THE COURT' S AWARE THE EFFORT THERE
WAS TO SHOW MS. SCHEELE' S BI AS | N THE WAY SHE
DOCUVMENTED EVENTS COVPARED TO OTHERS, SUCH AS
M5. LEWS, A DI FFERENT DCFS EMPLOYEE WHO DOCUMENTED THE
BABY BEI NG HAPPY, WHEREAS Ms. SCHEELE NEVER DI D, AND
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DOCUMENTI NG PCSI TI VE TRAI TS OF THE MOTHER

SO I DO BELI EVE THERE WAS ONE EXH BI T, BUT |
HAVE TO CONFI RM THAT.

MR, MCM LLAN:  ALSO YOUR HONCOR, W TH RESPECT
TO THE, | GUESS I T'S FOUNDATI ONAL | SSUE THAT THEY' RE
RAI SING | BELIEVE M5. ENNI' S THAT SHE TESTI FI ED THERE
VERE RULES SHE HAD TO FOLLOW I N MONI TORI NG

AND | DON T RECALL -- | BELIEVE, BUT | DON T
RECALL EXACTLY -- THAT ONE OF THOSE RULES THAT SHE WAS
TO REPORT AND SHE DID AND | DON T RECALL WHETHER OR NOT
| T CAME FROM HER THAT SHE TRANSM TTED HER REPORTS TO
DCFS, ElI THER THROUGH MS. SCHEELE OR Ms. VANCE.

| DON T RECALL ON THAT. BUT | BELI EVE
M5. DUVAL MAY HAVE TESTI FI ED THAT SHE DI D, AND THE WAY
SHE KNEW SHE DI D | S BECAUSE THERE WAS SOME
COMMUNI CATI ON BACK AND FORTH BETWEEN Ms. DUVAL AND
M5. SCHEELE. | DON T RECALL EXACTLY.

THE COURT: NOR DO I. AND THE REASON -- YQU
KNOW VHY | ' M ASKI NG THE QUESTI ON.

A GREAT DEAL, IN FACT, IT | MAY BE TRUE OF ALL
THE EXH BI TS WE HAVE RECEI VED | N EVI DENCE FOR A LI M TED
PURPCSE ARE ONES VWHI CH WOULD REFLECT | NFORVATI ON KNOWN
TO DCFS TO SHOW WHAT | T WAS THEY WERE ACTI NG UPON.

AND SO OBVI QUSLY, |F THEY DI DN T HAVE WHATEVER
SHE HAD THEN THERE' S NOT -- WE DON T HAVE A BASI S FOR
LI M TED ADM SSI ON AT ALL BECAUSE THEY ARE HEARSAY.
NOW THERE' S NO QUESTI ON ABOUT FOUNDATI ON.

"M NOT QUESTI ONI NG THAT AT ALL.
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SHE SAI D THOSE WERE NOTES THAT SHE MADE. BUT
| THI NK WE' RE M SSI NG THE CONDUCTI ON THAT WE EI THER
PERM T THEM -- AND THEY ARE HEARSAY.

SO I THI NK THE ONLY QUESTI ON WOULD BE DO THEY
COME IN FOR A LIM TED PURPCSE, AND | S THERE SOME
EVI DENCE THAT SHOWS THAT THESE WERE, | N FACT, SUBM TTED
TODEFICT, AND TH S IS | NFORVMATI ON THEY ALSO HAD, THEN
IT -- I T MAY BE ADM SSI BLE.

VWHEN | SAY MAY BE, IT'S -- IT'S NOI CONCERN TO
ME YET, BUT I TH NK THAT WE' RE GO NG TO HAVE VERI FY | F
THERE WAS ANY EVI DENCE SHOW NG THAT THEY WERE KNOMWN TO,
PROVI DED TO DCFS, OR SOMVE OTHER BASI S THAT WOULD PERM T
THEM TO BE ADM TTED FOR A LI M TED PURPCSE.

AND, I N FACT, |S NOTICE -- BECAUSE THE HEARSAY
OBJECTI ON, OTHERW SE WWE EXCLUDE THEM

SO WE' LL HAVE TO -- | DON' T CARE WHO LOCKI NG
| T UP, BUT WE HAVE TO GO TO WORK ON THE VERDI CT FORM
BECAUSE WE STILL HAVE A LONG DAY ON | NSTRUCTI ONS.

M5. SWSS: AND THERE'S ONE OTHER EXHI BI T
| SSUE THAT | THI NK WE CAN RESOLVE. | MET AND CONFERRED
WTH MR PARIS, AND | BELIEVE EXH BIT 392 | S THE
DECLARATI ON OF MR BUDI N THAT WAS ALREADY I N ANOTHER
EXHBIT FROMH S FILE, EXH BIT 1077.39 TO . 41.

SO | BELI EVE PLAINTI FF WLL BE W THDRAW NG
THAT.

MR PARIS: THAT'S CORRECT, YOUR HONOR
PLAI NTI FF W LL W THDRAW EXHI BI T 392 ALREADY RECEI VED | N
EVI DENCE. | T'S DUPLI CATI VE.
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THE COURT: ALL RIGHT. ALL RI GHT.

EXEMPT W TH THE PENDI NG | SSUES OF THE ENNI' S
NOTES, AND THE ADDI TI ONAL EXHI BI TS TO BE RECEI VED FOR A
LI M TED PURPCSE, WE' RE DONE W TH EXHI BI TS?

MR MCM LLAN:. | BELI EVE THAT' S CORRECT, YOUR

THE COURT: WE RE DONE. |1'M NOT COM NG BACK
TOIT. ALL RIGHT. SO AT THS TIME, WE WLL --

M5. SWSS: YOUR HONCR, WH LE WE WERE
MEETI NG -- VWH LE WE WERE DI SCUSSI NG ON THE RECORD,
MR GUTERRES VENT THROUGH MR. PARIS'S LI ST OF EXH BI TS
TO BE ADM TTED FOR A LI M TED PURPOSE, AND THE DEFENSE
ARE | N AGREEMENT.

THE COURT: ALL RIGHT. SO THEY WLL BE -- IF
THEY WERE PREVI QUSLY RECEI VED, THE ORDER IS MODI FI ED
THAT THEY' RE RECEI VED FOR A LI M TED PURPCSE.

AND WE W LL | NCLUDE THEM ON THE UPDATED
| NSTRUCTION OF -- TO THE JURY OF WHAT' S BEEN RECEIl VED
FOR A LI M TED PURPOSE.  THANKS.

YOU KNOW |'M TRYI NG TO BE FRUGAL W TH YOUR
TIME, MR PAR S.

AND ALL WE HAVE LEFT ARE THE ENNI S NOTES. |
DON T KNOW WE NEED YOU HERE FOR THAT UNLESS YOU RE THE
ONE THAT' S GO NG TO HAVE TO DO THE SEARCH.

MR MCM LLAN: HE IS THE ONE WHO S GO NG TO
HAVE TO DO THE SEARCH.

THE COURT: WE' RE NOT SAYI NG GOOD- BYE YET, BUT
| AM GO NG TO SEE -- AND, MR PRAGER, YOU CAN JO N US
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AS VELL, BUT WE' RE GO NG TO WORK ON VERDI CT FORM
NUMBER 1 FI RST WTH MR- MCM LLAN AND MR GUTERRES AND
M5. SW SS.

WE' RE NOW OFF THE RECORD.

(WHEREUPON, AT THE HOUR CF 4:02 P. M,
THE PROCEEDI NGS WERE ADJOURNED. )

(THE NEXT PAGE NUMBER | S 10201)




